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The Dilemma of the Law ‘Industry’- 

The worm turned! 
 
 

There comes a point in one’s lifetime where there is no denying it: middle age has hit! 

Having reached that point I am of the view that it has little to recommend it…except 

for one thing: one has been around long enough to have seen a few things and 

especially to have seen the worm turn ….in a few things at least. 

 

As a young solicitor, I had the privilege of being nurtured in the firm that was home of 

the prominent legal family of the Windeyers, under the tutelage of now Mr Justice Bill 

Windeyer. It was a very old fashioned firm. A lot of timber, books, grey suits, white 

shirts, staff who had been there since their youth, clients dating back through 

generations. This was a firm that had an enormous sense of its place as part of a 

long tradition, Not just a family tradition which as most of you would know goes back 

to the beginnings of the colony but also the tradition of legal professionals in its best 

sense of the term, a tradition that has important elements of community service, 

supporting one of the essential foundations of civilised society, of respect for the 

institutions of law and of honour….  

 

Later I became a legal officer with the Law Society of New South Wales where I was 

secretary to the Council. I sat through the long debates about advertising, multi 

disciplinary practices, contingency fees and incorporation, and some anguishing 

about the effects that these things would have on the dignity and standing of the 

profession and others insisting that law was like any other business! 

 

Of course, eventually ‘reform’ won the day. All of these things came to pass in the 

interests of the new competition policy of the early 90’s that was to be the great 

cleanser of out dated inefficiencies and attitudes that only supported lawyers’ 

arrogance and no longer served the needs of modern society. 

 

Then, recently I opened the Sydney Morning Herald to see an article quoting the 

Prime Minister blaming solicitors advertising for the insurance crisis followed by a 
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diatribe about the problems in the legal profession that are being attributed to 

aggressive competition!!  How things have come full circle.  Both sides of politics 

have enthusiastically pushed the merits of competition, and everything that goes with 

it, onto every sector of society…. and now we see the consequences. 

 

How often do we have to lose something before we realise how important it was in 

ways that we could never have anticipated?  Full and free market forces have 

become the dominant religion of the western world.  There is no doubt that they have 

their place in promoting efficiency and innovation… and the practice of law has 

needed both. But, as the Chief Justice of the Supreme Court of NSW, Jim Spigelman 

said at his swearing in: 

“There are parts of society in which the ideology of free 

markets simply has nothing useful or interesting to say. The 

requirements of justice are one of them.”1

 

 This may sound romantic to the modern ear. What has justice to do with the modern 

practice of law? Perhaps not much! But I want you to think of the word ‘justice’ in this 

context as symbolising the whole institution of law and the profession that 

administers it. Not just the bar and bench or even litigation lawyers…all lawyers. That 

is certainly as I believe he intended it to be understood. What the Chief Justice was 

speaking about is what has been understood as a fundamental clash of values that 

has occurred and it is this clash of values. …whether there is in fact a clash of 

values…that I want to speak to you about today. It has enormous significance for us 

as individuals, as a profession and for the success of the business of legal practice 

as well as for us as a society. If this seems to you to be perhaps a nice but academic 

exercise we have now a most stark example of what can happen when these values 

are not understood, in the form of the decision of Mr Justice Eames in McCabe v 

British American Tobacco Company (No.2) [2002] VSC 112, from which every lawyer 

can take some very useful lessons. 

 

What do we mean by Professionalism? 
 

In his address, Chief Justice Spigelman went on to speak about three specific points 

of contrast between markets and the legal profession which he said were worthy of 

note: 

                                                 
1 . From the inaugural speech of Spigelman A.C., Chief Justice of New South Wales 
© Copyright, Henderson Walton Pty Ltd. 
 



• The first, and for him, the foremost, is the significance of historical 
continuity which lies at the heart of the legitimacy of the legal system. He 

said: 

“A profession values such traditions. Markets are different. A 

market wakes up every morning with a completely blank 

mind, like Noddy.”2

 

• The second:  

“A profession has an ethical dimension and values justice, truth and 
fairness. The market recognises self-interest and self interest alone.”3

 

• Thirdly: 

“The operation of the market gives absolute priority to a 

client’s interest. A profession gives those interests substantial 

weight but it is not an absolute weight. In many instances a 

lawyer’s duty to the court prevails over a client’s interest, let 

alone a client’s enthusiasms.”4

 

Former High Court Justice, Sir Daryl Dawson speaking in 1996, said that the 

traditional aim of a profession was to promote the purpose for which it existed. He 

said: 

“The primary aim of a professional man or woman was not to 

make money, but to provide, for example, good health care or 

good legal services. To be sure they usually made a good 

living…but a member of a profession was an educated person 

whose knowledge was acquired, not for the purpose of sale, 

but on trust for the benefit of the profession itself and the 

community, which it serves. That is to say, professional 

practice involved the use by practitioners of the knowledge 

which they acquired through their education, not in the 

conduct of an enterprise intent on acquiring the largest market 

share and making the most profits, but as individuals serving 

their clients and through them, the community.” 5

                                                 
2 Inaugural speech of Spigelman A.C. Chief Justice of New South Wales 
3 Ibid 
4 Ibid 
5 “The Legal Services Market” Sir Daryl Dawson, Journal of Judicial Administration (1996) 5 at 

p.148 
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This concept of professionalism has been called ‘social trustee 
professionalism’ and as the title suggests it has inherent elements of a sense 

of public duty and a relationship of trust not only with clients but with the 

community at large It has as well a strong ethical element reflected in the 

fiduciary duties to clients with all of the legal and ethical responsibilities that term 

implies. The privilege of self-regulation is the other side of that ethical coin. 

 

Sir Daryl Dawson contrasts this with what is termed ‘expert professionalism’ 
which, there is not doubt, prevails today.  Expert professionalism is concerned 

with marketing of expertise rather than the use of knowledge in service to the 

community.  It encourages a mentality and certain practices that are the 

antithesis of the values implicit in the traditional notion of social trustee 

professionalism.  Partly because of the demands of competition but also 

because to achieve ‘expertise’ in anything these days as we attempt to negotiate 

growing complexity, demands that we limit that knowledge to smaller and 

smaller areas to achieve the necessary depth at the expense of the broader 

context.  This of course is an issue that will be of particular relevance to this 

conference. 

 
The Dilemma of Modern Practice 
 
I don’t think any of us are under the illusion that as lawyers these days we are 

very conscious of ourselves as upholders of one the pillars upon which our 

society stands. Most of us go to work, do what we have to do to make a living 

and not let the ever present stress of running a business overwhelm us…and get 

by.  I am probably being a little pessimistic here, but it isn’t easy is it? 

 

Occasionally one will get a glimmer of satisfaction at a good outcome or having 

helped somebody out of difficulties and yes there is a good amount of pro bono 

work happening and there are some very good people still practicing law but 

issues like honour and ethics seem romantic. Generally the position is probably 

summed up by a senior solicitor at very prominent firm who, when I was 

speaking on the relevance of ethics to the culture of law firms, acknowledged 

that he could see how ethics was relevant to litigators, but was unable to see 

where it had very much at all to do with his commercial practice 
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This comment illustrates both a lack of understanding of what constitutes an 

ethical issue…and a failure to appreciate how pervasive ethical issues are 

…which is pretty frightening 

 

What is ethics? 
 

Ethics and morality are largely interchangeable terms these days having to do 

with what is right and what is good.  What actually constitutes ‘right’ and ‘good’ 

will always be a question at the heart of the human condition very often without 

clear answers. This is probably why, in a modern secular society in which we 

prefer to deal with scientific ‘certainties’ and things that can be measured, we 

have sought to avoid it.  Yet life at present, in which one man’s terrorist is 

another’s freedom fighter, and where medical advances are taking us to the core 

of what constitutes human life, we are being forced to face these questions in 

perhaps unprecedented ways. 

 

This is at the macro level but also at the micro level in the minutiae of daily life, 

rather than being the preserve of philosophers and churchmen, ethics is one of 

the most basic and practical realities of human existence. As we go about our 

daily lives, as individuals, we are constantly confronted both consciously and 

unconsciously with the need to balance our own needs and desires with the 

needs and desires of others.  Hugh Wilmott calls it the boundary between 

peaceful co-operation and personal self-assertion, between individual conduct 

and collective welfare. As we negotiate this balance we constantly face the 

demand that we choose. Even to do nothing is to choose to do so!  What we 

choose and how we choose is the realm of ethics.  

 

This is an important issue for us as individuals. The French philosopher Jean 

Paul Sartre talked about us ‘building ourselves through the choices we make’.  

Certainly there must be a connection between what we do on a daily basis, our 

behaviour, and the sort of people we become. Good people tend to do good 

things and doing good things tends to build good character. 

 

Ethics is where we translate out values and the moral principles live by, into 

action. It is, however, an inevitable part of the human dilemma that there will be 

a gap between what we say we value and believe and what we actually do. I 

noticed a bumper sticker recently with the prayer: ‘God, help me to be the 
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person my dog thinks I am!’ The most saintly human beings will fail…what hope 

is there for the rest of us? To be ethical does not require that we be perfect. Just 

quietly aspire to be so! Realistically it is primarily about awareness, taking the 

time to reflect on what is important, the possible consequences of one’s actions 

and who might be affected and how. Being ethical involves awareness of how 

we model our values to others in all sorts of conscious and unconscious ways. 

Ethical behaviour involves the willingness to examine behaviour and challenge 

assumptions about how things are, to look at whether habits and traditions still 

serve our needs or the people or organizations we would like to be. Ethics is 

about having the courage to hold firm to our deepest values, sometimes at 

significant cost and where we fall short, having the humility to acknowledge it. 

 

Where a society has deemed the consequences of some behaviour to be 

sufficiently severe they have been given the sanction of law so much of law can 

be seen to be a subset of the ethical world of right and wrong, and good and bad 

behaviour. There are, however, limits to law. We will always come back to 

human judgement and that is the ethical arena. 

 

The history of religion and philosophy is characterised by attempts to define 

certain rules to live by and with some success, but life has a way of defying 

human attempts to control it. There is a paradox: the more we have resorted to 

the use of laws, rules and regulations to lift standards of human behaviour, the 

more we have actually undermined ethical development. Ethics is like a muscle 

that has to be exercised to work well. The less opportunity or demand there is 

for us to grapple with and exercise our own judgement skills, the less we will be 

equipped to do so. 

 

Business ethics involves the translation of general ethics into the commercial 

arena. What is considered to be ‘right’ and ‘good’ will depend on the commercial 

activity but always within the broader context of society. One of the most 

common misconceptions we come across is that business ethics is just about 

correcting dishonest behaviour such as fraud and therefore it doesn’t apply to 

most of us!  Business ethics is about promoting good and better practice, good 

judgement skills at every level of organizations and professions to build 

reputation and a satisfying work environment that will attract and keep the best 

employees. It is about building risk adverse cultures and environments so that 

straight out dishonesty and fraud are less likely to occur. Business ethics is an 
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often-neglected part of risk management that the last twelve months has taught 

us, we ignore at our peril! 

 

Why has Ethics Become such an Issue for the Commercial World? 
 

Over the last two years we have seen boards of directors who have put their 

own interest ahead of investors and who seem to have failed to notice giant 

financial shortfalls; Chief Executive Officers who have withheld important 

information from their boards; directors, senior executives and police who have 

remained silent in the face of malpractice, lies and deceit; conflicts of interests 

between auditors and commercial advisors of accountancy firms, and between 

advisors and promoters in merchant banking firms; shredding of documents in 

the face of pending investigations and litigation; insider trading…the list goes 

on….and the financial ruin!   

 

On ABC radio recently a commentator was speaking about the level of 

disillusionment present in the USA business world at present. It is even lower 

than with Washington politicians!  He said that the U.S. is seeing the complete 

breakdown of their corporate regulatory system most part because of human 

ethical failure. There is an astounding irony here: in our modern technical society 

with all of the amazing advances and possibilities before us business success 

gets down to a very basic human virtue: trust. If investors are comfortable that a 

corporation is behaving ethically then that is the corporation they will choose.  

 

However, the commercial (and probably the political  world) is characterised by 

short-term, fragmented thinking with little thought for consequences or regard for 

the common good. The promising innovation of the ‘Triple bottom line’ that 

required corporations to take some responsibility for the environment and social 

good, was recently condemned by a team of Australian ‘corporate elders’ led by 

Dr Henry Bosch at the AICD national conference. They concluded that 

companies have no obligation to do anything but increase shareholder returns.  

 

One of the leading social and commercial commentators in the world today, 

John Ralston Saul: says that as we have become more and more specialised, 

we are less and less able to see ourselves as part of the bigger system. We 

have become fragmented losing context and with it judgment. 
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At the individual level, with fragmentation satisfaction has gone. We are 

technicians going through the motions with out meaning or a sense of 

relationship with the whole. In law, this is evident in the increasing problems with 

stress and depression, and in the high rate of turn over of new solicitors. 

 

In practice, this fragmentation results in short term and narrow thinking, 

distancing from real world consequences.  Add to this the increasing stress of 

speed and short turn around and there are the perfect ingredients for failures of 

judgement that can have disastrous affects on any enterprise, and certainly on 

the long-term reputation and welfare of a law firm. 

 
Some lessons from the McCabe Decision  
 
A case in point! This time it happens to be litigation but we all know of countless 

examples involving wills and mortgage practices gone dramatically wrong and 

having consequences for the whole profession! 

 

You are all probably aware of the facts of the case in which Rolah McCabe who 

is dieing of lung cancer, is seeing the British American Tobacco Company. The 

case is on appeal and may be overturned in whole or in part on appeal.  

However, whether it stands as law or not, in its exposition of what can happen 

between client and solicitor, and the interaction of that relationship with the 

judicial system it is a salutary call to the legal profession to re examine our ethics 

and our practices. 

 

Mrs McCabe claimed that her illness was causally related to cigarettes, to which 

she claimed that she was addicted.  She also claimed that BAT knew or ought to 

have known of the risk of lung cancer to smokers and the addictive effects of 

nicotine, in the period 1950 to 1992.  In response, BAT expressly pleaded that 

 

“[it] did not have any knowledge about the risk of 

lung cancer or any difficulty associated with quitting 

smoking which was not in the public domain”  6

 

                                                 
6 McCabe Para 10 
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The question of what BAT knew, and particularly whether it knew things that 

were not in the public domain, was therefore centrally in issue in the 

proceedings (as indeed it had been in most previous tobacco litigation). 

 

Central also was the existence of a ‘document retention policy’, which was 

formulated with the assistance, and advice of one of Australia’s major law firms. 

Given the number of litigation lawyers who had input into the policy it was clear 

that it was developed with anticipated litigation in mind. Although, Mr Justice 

Eames found that the policy was deliberately worded to disguise this intention. 

 

The strategy devised was that BAT should destroy any damaging documents, 

which were not in the public domain, and retain and discover only those that 

were. Another strategy of “warehousing” documents was also found to have 

been implemented.  Under this strategy, relevant documents would be held by 

third parties (such as the solicitors) in circumstances where BAT technically did 

not have possession, custody or power to call for them. BAT would rely only the 

goodwill of the third party to provide copies of the documents if it wished to see 

them. During the course of the litigation, documents clearly relevant to the 

discovery orders were shown to have been in the possession of the solicitors but 

not discovered. Pursuant to the policy, potentially damaging documents were 

destroyed and no records were kept to identify which documents had been 

destroyed.  

 

Throughout the life of the document retention policy, litigation was either on foot 

or BAT considered it to be inevitable.  (The latter will be an important finding.  

BAT destroyed most of the document database built up for earlier cases in a 

hiatus period between the dismissal and settlement of earlier cases and 

notification of the intention to commence this one.  A highlight of the appeal will 

be consideration of the circumstances in which one can consider litigation to be 

“anticipated”). 

 

It was a deliberate tactic of BAT not to disclose the existence of the document 

retention policy unless compelled to do so, and then to give as few details as 

possible.  His Honour found that the solicitors for BAT had deliberately misled 

him in order to further this objective. 
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The court found that it was BAT’s intention that destroying documents in this 

way would severely prejudice the conduct of any plaintiff’s action, thereby 

denying them the opportunity of a fair trial.  His Honour then went on to find that 

Mrs McCabe had indeed been denied the chance of a fair trial and that this 

could not adequately be remedied by orders other than the striking out of BAT’s 

defence, which he duly did. 

 

For me the two major issues that arise are: 

 

1. The line between the solicitor and the client 

2. Duties owed beyond the client 

 

The line between solicitor and client 
 

Legal practice is now a very competitive business.  The object is to gain and 

keep clients, and to attract as big a share of their legal business as possible. 

 

Within firms, lawyers and particularly partners, find themselves under increasing 

pressure to meet all sorts of budgets – budgets for time billed, budgets for 

money collected, budgets for work in progress, budgets for new work brought to 

the firm, budgets for groups and budgets for individuals.  Keeping clients happy, 

in order to extract maximum “value” from them and the relationship with them, is 

the overarching objective. 

 

This seems innocuous enough - we are after all paid by clients to provide them 

with services.  However, we offer those services within a context of other duties, 

and it is very easy to forget that once we focus exclusively on the client and his 

or her objectives.  

 

Under the pressures of commercial and litigious practice the line is very easy to 

blur. When you look at McCabe it is clear that all over the place the lawyers 

involved have strongly and unquestioningly identified with their clients’ interests. 

 

It seems that in the context of this litigation the lawyers either simply didn’t want 

to know about the true nature of the document management exercise they were 

involved in or just acquiesced with a course of action once they decided that it 
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was possible to make an argument in favour of it.  They just didn’t ask.  In fact, 

one solicitor said in evidence that  

 

“it was not her function to cross examine employees of 

her client as to their motives for destruction and the 

scope of destruction”7

 

The lawyers did what the client wanted.   They went after its objectives boots 

and all.  Up to now they kept the client very happy.  Now, of course the 

relationship between the client and its lawyers has been terminated.  . 

 

Duties owed beyond the client 
 

One of the most immediate consequences of over identification of the client is 

under identification with others to whom duties are owed: particularly the courts, 

the justice system and the community at large. 

 

Throughout the McCabe judgement you see reflected again and again a 

worldview which envisages only duties to firm and client. Externalities, like the 

legal system and the rules of court, are seen only in so far as they reflect on this 

rather narcissistic position – as things which limit what you can do, unless you 

can find ways around or through.  There is no evidence of any thought being 

given to why they exist or what their wider purpose or role might be. 

 

From the legal advices quoted in the judgement it is clear that all the lawyers 

envisaged the prospect of court disapproval of the activities they were 

considering.  The advice of all the firms involved discusses the risk of “adverse 

inferences”, at the express request of the client through its in-house counsel.  

Yet no one took the discussion further, to the next obvious (and client irritating) 

step: that is, reflecting on why courts make such inferences and or strike out 

defences.  The answer of course is because they regard the conduct as 

improper and contrary to the overall objectives of justice that the court exists to 

meet. The degree of impropriety is reflected in the nature of the orders made. In 

fact the actions of the solicitors with principal carriage of the defence, appear to 

have taken the identification with the client and its interests to such an extreme 

                                                 
7 McCabe Para 147 
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that it manifested in what Eames J found to be deliberate misleading of the court 

and the plaintiff in order to preserve BAT’s position. 

 

There is little evidence of a sense of duty owed to the justice system or the other 

party either.  One solicitor said in evidence that:  

 

“She did not turn her mind to the question of whether a 

plaintiff would suffer prejudice by implementation of the 

policy.”  She also “doubted whether fairness was a relevant 

consideration which they [i.e. BAT] or she had to address”. 8

 

Eames J was in no doubt as to what he thought the defendant’s solicitor should 

have done to discharge their duty to the court and to the justice system: (Note 

the question – what should be done?  Not what can be done, what can be made 

to fit, but is it a good thing to do at all) It just didn’t happen, despite many 

opportunities and even in the face of invitations from the judge to the defence to 

lead evidence as to why he should not make adverse findings about both the 

lawyers and their client. 

 

The McCabe case is an object lesson in how tactics and strategy can obscure 

any broader vision, and just how easy it is to find one day that the line in the 

sand is actually now behind you.  

 
What is Good Business Practice for Lawyers? 

 

As lawyers, we seem to be deciding to become moral mutes, unable to raise or 

even see ethical issues.  We place ourselves under increasing pressure, 

working to tighter deadlines, with less and less time to reflect.  We tell ourselves 

there is no place for our own consciences, or values.  We cloak the impact of 

what we do in the buzz of the strategy, the stakes and the game. 

 

We are increasingly ignoring our own needs as stakeholders in the legal system.  

All people behave differently when we are in groups to the way we behave in 

one-on-one interactions.  Sometimes we find ourselves silenced, at others we 

find ourselves pressured to conform.  Sometimes we don’t even notice that 

we’ve done something we wish we hadn’t or otherwise wouldn’t until well after 

                                                 
8   McCabe Para 150 
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the event.  If we don’t understand our values and ourselves well enough to be 

prepared to deal with these phenomena, how can we hope to keep our integrity 

and values intact? 

 

Yet, we all work for more than money.  We choose our jobs for many reasons, 

and we identify with what we do.  No one likes to think of themselves as a 

mercenary bastard with no principles, which perhaps goes some way to 

explaining the defensive manner in which we lawyers collect and tell lawyer 

jokes against ourselves before someone else can tell them in a spirit of real 

attack and venom.  

 

The issues are bigger than us though. David Luben in his book, “Lawyers and 

Justice: An Ethical Study”9 said: 

 

We encounter the legal system through flesh and blood 

human beings: police and lawyers. This is why the 

professional ethics of lawyers matters to us. Since the 

law as it touches us cannot be different from what 

lawyers do, it will not be better than lawyers care to make 

it.’10

 

Luben goes on to say that our society is so dependent on its lawyers that “their 

ethical problems transform themselves into public difficulties.”11

 

Like it or not we perform a social role and our personal integrity is inseparably 

connected to our ability to fulfil that role in the public domain.  

But here is the twist. That personal integrity and public reputation for being 

ethical is also essential to our business success as lawyers.  

 

So for lawyers, professionalism does not conflict with our business values- it is 

our business.  

 

This does not mean a return to some idealistic state of grey suits and timber 

bookshelves. We cannot return to the past if we wanted to. But we can reclaim 

elements and build others that will now serve us as individuals, as businesses, 
                                                 
9 “Lawyers and Justice: An Ethical Study”, Princeton University Press: New Jersey, 1988 
10 Ibid at p. xvii 
11 Ibid at p.xviii 
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as professionals with a very particular role in society. You will have your own 

ideas of what this might look like but might I suggest they include the following 

three things: 

 

The first is consciousness of the fundamental importance of our own sense of 

integrity that we take into our working lives in everything that we do. This 

becomes the basis our core business asset, reputation. 

 

The second is, at the practice level, to nurture ethical awareness and the values 

that build trust. Trust is the hallmark of professionalism. It must exist both 

internally with your staff and externally with clients and the public. 

 

The third is to hold onto a sense of the bigger picture, the role in society to the 

institution of justice that we all serve. 

 

AND…if you can get this much right, you will make a killing!!  
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