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The corporate structure has served us very well. It has provided the 

foundations for massive investment and growth since its inception over one 

hundred years ago. Thousands of not-for-profit organisations around the 

country apparently manage to deliver on their objectives successfully. It all 

seems as though our governance system runs pretty well. However, anyone 

who has had anything to do with boards will tell you that they aren’t easy to 

get right especially in organisations where the boards are elected by the 

members. 

 

A great deal goes into building a good board. The role of board member 

requires some solid business skills and experience and a well developed 

understanding of the legal requirements for a start.  As well, boards are 

complex social systems in and of themselves. They involve an intricate and 

multifaceted interaction of personalities, interpersonal skills, attitudes, ethical 

and other decision making abilities, and sound judgment. This involves self 

awareness about issues such as one’s ability to perform effectively in a group, 

plus the courage to deal with difficult issues when they arise.  An effective 

board in any context -- one that adds value to the organisation it is entrusted 

to govern - is by no means a given! 

 

Of course, none of this is news to anyone involved with boards. In Listed 

companies there has been much more attention given, in recent years, to 

getting the mix right. There are, however, many public companies limited by 

guarantee,  that are the incorporated versions of  former associations or 

businesses that derived their existence from unions or industry associations – 

where the board members are chosen from within the membership – and 

where the quality of directors and boards presents a major and seemingly 

insurmountable hurdle.   



 

Some of the issues 

The problem has a number of aspects: 

� The boards have little control, of any, over the skills that they bring to 

the board table to enable it to do its job. 

� They are often highly political organisations which resist any guidance 

from the board on election of appropriate directors and worse, 

frequently have to deal with members undermining any attempts to 

bring  about much needed change 

� There is often frequent turnover of board members so that the board is 

caught up in an ongoing struggle to establish some quality and 

continuity in the collective decision making thinking and processes. 

Just as a board begins to bond as a group, another election comes 

around. It is axiomatic that the addition of every new board member will 

require reconfiguration (to a greater or lesser extent) of the 

interpersonal relationships which are the board as a whole.  

 

Getting the right person is thus a critical decision not only from a skill 

based perspective but also from a social perspective. One bad choice 

can affect the whole board and, with it, the whole organisation. I have 

seen companies lose a whole year or more of potential productivity as 

a result of one or two new directors who were not suitable from a whole 

range of perspectives. Malaise can set in instantly at the board level 

and this then flows through to management and staff with potentially 

disastrous consequences for the whole organisation. 

 

� Some member groups feel entitled to interfere with the strategic 

direction or the operations of their companies, distracting and 

undermining the board and management as they do so. 

 

There is a tendency on the part of many to dismiss the not-for-profit sector 

as being less serious than the commercial sector – they are not in the 

business of making money. But they are also not in the business of losing 

money and it is often forgotten that the not-for-profit sector is responsible 



for the delivery of many important services that underpin our society. For 

example, a large part of the health insurance industry takes the form of 

restricted health insurance companies. Thousands of charities, some of 

which are enormous, such as the Red Cross and the Cancer Council, 

support important research and provide essential services to our 

community.  

 

Why is there a problem? 

 

Perhaps there is a wide spread assumption in our community that everyone 

understands the legal and operational role and duties of a board in our Anglo 

Western corporate structure? Or are we just in convenient denial about how 

difficult it is to be an effective board and run a successful organisation, 

whether it be for profit or not for profit?. Our law reflects this in that it allows 

anyone to be a company director as long as they over 18 and have not been 

disqualified from being a director.1 Beyond this there is the assumption that 

anyone can perform the role adequately and then be responsible for often 

large and complex businesses, important community services, or other 

people’s money!  It is not surprising that directors themselves fail to take role 

seriously enough. 

 

On the contrary, to assume the role of board member requires a significant 

amount of preparation and experience on the part of an individual, and even 

that may not be enough.  Put bluntly, some people, even very intelligent 

people, are inherently unsuited to the role because they lack the interpersonal 

aptitudes which are needed to do the job well. The Apra ‘fit and proper’ 

requirements are a very good start in lifting the bar to ensure that appropriate 

attention is given to essential issues of character, as long as those provisions 

are taken seriously and do not become ‘tick the box’ like so many other 

elements of good governance. 

 

                                                 
1
 Section 201 B (1) and (2) Corporation Act 2001 



In my experience, very few members of former ‘associations’, that have 

become corporations, understand the legal effects of the transition between 

the two. This is a common theme in agribusiness ‘association, and even 

public listed companies like AWB and GrainCorp, both of which have 

struggled with shareholder issues arising from this confusion of share 

ownership and control.  And why should they if they have not had reason to 

do so? The role of advisory groups in these corporations, the status of their 

advice, or the recommendations of members, to the board was recently 

considered by the Full Court of the Federal Court of Australia in the 

Capricornia Credit Union Case.2  That case made it clear that the power to 

manage the company remains vested in the board, and that directors must 

exercise their powers and discharge their duties in accordance with the 

Corporations Act, and the general law requirements that directors act with due 

care and diligence, and in good faith, in the interests of the company, and for 

a proper purpose.   

 

So, while a director may give effect to a recommendation of members or act in 

a manner consistent with the advice of an advisory group, it is clear that she 

may only do so while meeting her legal obligations to the company as a 

separate legal entity, and in exercising personal judgement.   

 

In the case of representative boards, there is again very little understanding 

by members of the nature of the role of these directors.  There seems to be 

widespread confusion of the concept of representative boards with the 

democratic model.  The duty of representative directors is (like any other 

director) is to put the company first.  But the very terminology conjures images 

of fearless and unwavering advocacy for members and their interests (in the 

same way that an elected politician is – at least in theory – accountable to her 

constituents).   

 

Most members assume that representative directors are representative of 

their interests, to the exclusion of other concerns.  And this thinking skews the 

                                                 
2
 Capricornia Credit Union Ltd v Australian Securities and Investment Commission [2007] FCAFC 



process of election of board members.  The lack of understanding of the role 

means that the election of a board member becomes a contest of popularity, 

rather than an objective consideration of whether a person has the right skills 

and personal qualities for the job. 

 

 

 

What can be done? 

 

It is essential that members assume responsibility for the people they elect.  

Not only do members need to understand fully the role of the board, they must 

have a good comprehension of the particular skills and aptitudes required for 

governance of that organisation and they must take their director voting role 

very seriously.  This means that the board itself must be proactive in 

educating the company members and in providing guidance on the skill set 

which it requires to perform its role and even potential candidates for the job.   

 

Until members are educated, it is likely that member elected boards may not 

get the people they would prefer but they must work with what they have. It is 

essential, therefore, that the board commits itself to ongoing education of 

board members, in terms of both their professional and interpersonal skills. 

Many boards are now requiring new directors to undertake an AICD course or 

include regular board room sessions to build skills but individual directors 

must take responsibility for their own learning as well.   

 

Boards must also be self reflective and put time and effort must be devoted to 

the creation and maintenance of a healthy group dynamic.  Too many boards 

are still not undertaking periodical reviews to evaluate the effectiveness of the 

board as a whole, and the contribution of individual directors to it.  Where a 

skill gap on the board is identified, consideration should be given to amending 

the constitution to enable some board elected independents to be added to 

the board or to the board committees to remedy it. 

 



Beware of too much turnover of board members, but ensure a balance is 

struck between stability and renewal.  A certain level of continuity of board 

members is an essential characteristic of a good board, but in order to be 

effective, inappropriate or non-performing directors need to be removed and 

replaced.  Where being ‘tapped on the shoulder’ doesn’t work, boards are 

going to have to be tougher about taking the issue back to members. This 

isn’t a great option for anyone but the good of the company might depend 

upon it. Far better if directors see their tenure as being conditional on the 

value they can add and when circumstances change, they step down of their 

own accord.  Think carefully about an appropriate tenure period for directors 

to aid this process. 

 

Introducing key performance indicators for directors is an important tool to 

help guide this process.  Key performance indicators facilitate a proper 

assessment of the performance of directors and a basis upon which members 

can decide against re-electing them when their renewal comes up. 

 

Finally, as part of the director succession plan, boards should cultivate future 

directors from the membership group through leadership and other 

programmes, so that suitable candidates gain the skills and experience 

required to take places on the board when the need arises. 

 

It is often said these days that the onerous legal duties and potential liabilities 

mean that it is hard to find people willing to take on directorships, especially in 

the not for profit sector where remuneration is mostly low or non existent. That 

can’t be true given the thousands of excellent people who go through the 

AICD courses each year. Far more of a problem, I suspect, is that instead of 

being challenging and rewarding, boards can be such difficult and unpleasant 

places to be when one has to struggle with fellow directors who sometimes 

lack even the most basic skills or understanding of their role.  We need to be 

far clearer and far more vocal about what is actually required! 


