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Recently I visited India and while I was there I visited an ancient fort, Devgiri at 

Daultabad, which was considered to be invulnerable. It was fascinating. Huge gates with 

spikes to stop elephants, thoroughfares built as mazes, hidden doors, booby traps, deep 

moats filled which had been filled with one man eating creature or another , black 

tunnels built through rock with false passages, booby traps and deep holes through 

which one could fall to one’s death…. it went on and on.  By the time I had completed 

the two hour walk to the citadel conscious that I would now have been poisoned, 

beheaded, lost several times, fallen to my death, shot, stabbed and suffocated, I was 

convinced that it must have been built by a lawyer….or maybe a compliance officer! It 

indeed seemed to be impenetrable. Yet it eventually was breached….. not by elephants 

or brave warriors. The conquerors simply bribed the head of the guards and he let them 

in.  

 

It occurred to me that Devgiri was a perfect example of the dilemma we face in business 

and, in particular, in risk management. The best, the most thorough systems and 

processes, can be undone by one person who chooses to do so for whatever reason 

peculiar to human nature: self interest, a simple misunderstanding or mistake, even the 

pressure imposed by other loyalties.  

 

The Modern Environment  

 

Modern day examples are many: National Safety Council, Spedley Securities, Esso 

Longford disaster, HIH, One Tel and NAB to name a few.  In 1986, the scientists running 

the reactor at Chernobyl were faced with few resources and a flawed reactor.  They also 

had detailed rules and regulations about how to run their reactor.  It was hardly optimal, 

but it held together.  What brought the whole thing undone was their decision to override 

the reactor’s safety shut down mechanisms:  poor judgement, the inability to assess risk 

and pay appropriate attention to the rights and needs of the stakeholders in the 

process… with disastrous results.  
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In the U.S.A, the collapse of the U.S companies of Worldcom and Enron sent a shudder 

through the Western economies as people realised that the simple loss of trust, that was 

gaining momentum, might threaten to undermine the financial markets of the world.  

Until then, something that seemed unthinkable.  Beneath the surest systems is the 

difficult and uncertain issue of, human responsibility, culpability, and human behaviour.  

 

What Do We Mean by Ethics? 

 

This is the world of ethics. It is an issue, of course, that has been with us since the 

beginning of human kind: the deepest questions that go to our freedom to choose, how 

we should live and ultimately what is a ‘good’ life?  It involves questions of individual 

identity, sense of purpose, and moral beliefs about what is ‘right’ and ‘wrong’, that have 

been the province of mythology, philosophy and religion. As such it has been of little 

interest to the high tech, law based world of business and its chief actor, the corporation.  

 

It is not difficult to see why. The uncertainty and often high emotion that is inherent in 

any discussion of what is right and wrong, good and bad conduct, makes them 

dangerous topics for the cut and thrust of a world based on contract. Religion and 

philosophy are very much on the margins in our secular world where we have become 

accustomed to judging things according to their economic worth almost exclusively.  

Were it not so, it is no easy thing to even begin to be certain about what is ‘right’ and 

what is ‘wrong’ in a multi cultural and pluralistic environment.  Values clash and conflict  

between people of almost any difference at all: it is not only a problem of national, 

religious, or geographical difference. Frequently I find that it is just as much a problem 

between professional disciplines and we all know what an issue it can be between 

generations!  The waters are hopelessly muddied for even those most committed to 

doing the right thing! 

 

Ethics Translated into the Business Environment  

 

The subject of ethics traditionally has had as its focus individuals, as the agents of the 

free choices that they make, in the context of, historically, small communities where they 

and their families are known. Freedom and we mean by it, whether it really exists, is a 

difficult issue. Most of us would argue that we are not truly free to make the choices that 
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we do; there are always pressures, obligations that force our hand in one direction or 

another. It is important to see stand back, however, and see those choices as Viktor 

Frankl did in the Nazi concentration camps of the Second World War: Even in conditions 

where all freedom had been taken away, he said, individuals had the choice to choose 

their attitude to what had befallen them. This, he said, is the last human freedom 

available to us all1.  At that deep level we all have the freedom to choose something that 

the new Whistle Blower legislation facilitates. 

 

Communities of people have their ways of enforcing compliance through informal and 

the all too human punishments of shaming and ostracism. We see this through the 

traditional practices of ‘pointing the bone’ in our Aboriginal communities and 

excommunication that is still practised in religious communities.  Ethical thinking 

transposes as well into the public and political arena through concepts such as equity, 

justice and accountability.   

 

It is a difficult leap to apply such a system to the legal fiction of a corporation which has 

had no source of moral sensibility, and one major purpose: to increase shareholder 

value. The board of directors has always been regarded as the mind of a corporation, 

nothing so sentimental as the heart!  How often do we hear the phrase: but this business 

as though it is outside the realm of other human relationships?   

 

The increasing complexity of the globalizing international business environment makes 

the situation more difficult. The philosopher and theologian, Rabbi Jonathan Sacks, 

suggests that the global phenomena has further undermined our sense of moral 

responsibility  in the sense that in the past it was relatively easy to see who has been 

doing what to whom and with what consequences. He says that is no longer possible: 

 

“The global market moves in response to billions of transactions. Electronic 

media offer an almost open ended multiplicity of channels of communication. 

Nation - states have even less power to shape developments in the economy, 

the political arena and the environment all of which spill over national borders. 

Corporations have become increasingly shadowy entities, outsourcing many of 

their operations and able to move funds and functions at a moment’s notice. Who 
                                                 
 1 Dr Viktor Frankl, “Man’s Search for Meaning”, Washington Square Press: New York, 1984 
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then is the author of events? Can we use ethical language any more when the 

link between individual agents, actions and consequences has become so 

tenuous?”2

 

An Essential Element - for the community and for business success 

 

Rapid change in one arena is often accompanied by very slow catch up in others. Only 

recently, through the wake up call provided through major environmental accidents such 

as the oil spill Alaska involving the Exxon Valdez, and the public outcry in response to 

the James Hardy affair, has their been a realisation that our strong reliance on law, to 

safeguard the community, has its limits in controlling the activities of one of its major 

agents.  

 

Behind the corporate veil are people, with all of their frailties and motivations, good or ill 

and money is a great test of the best intentions!  We attempt to overcome weakness 

through more and more rules and regulation, systems and processes.  There wouldn’t 

be an organisation in this country that isn’t struggling under the weight (and the cost) of 

the increasing compliance regime - yet things still go wrong. The fact is that the best 

laws and regulations, the most thorough systems and processes will always be 

vulnerable if someone chooses to get around them…or fails to do their job as they 

should.   

 

Mr Justice Owen said in his report into the collapse of HIH: 

“Corporate regulation in Australia in the late 1990s and into the present decade 

was replete with mechanisms designed to detect danger signs and promote the 

financial health and longevity of commercial entities….Despite these 

mechanisms, the corporate officers, auditors and regulators of HIH failed to see, 

remedy or report what should have been obvious. And some of those who were 

in or close to the management of the group ignored, or worse, concealed the true 

state of the group’s steadily deteriorating financial position.”3

 

                                                 
2 Rabbi Jonathan Sacks,  “The Dignity of Difference”, Continuum: London, 2002 at p.14 
3 The Failure of HIH Insurance, Report of the Royal Commission, Vol1 at p xiii 
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HIH was a very interesting case in point because of the few legal charges that were 

ultimately laid for such a large corporate failure. Most of the issues fell below that radar: 

mismanagement, faulty strategic thinking, misplaced loyalty, a dominant CEO, bullying 

and intimidation, a culture of largesse and blurred boundary between personal property 

and that of the corporation, were just some examples of the litany of human failures that 

were behind the collapse. 

 

In APRA’s report on National Australia Bank it said: 

 

“NAB’s internal governance model, which should have enabled timely 

identification and effective and quick escalation of serious risk issues on the 

currency options desk, simply did not function. That this could occur is 

symptomatic of an organisational culture that did not have regard to the risks 

attendant with these products.”4

 

NAB did involve fraud which ultimately led to criminal charges being laid. But it was 

allowed to begin and then continue because of human failure from the board down. 

APRA specifically noted the culture of arrogance, recklessness and ‘profit is king’ that 

silenced proper critique of improper practice. There had been inadequate strategic 

thinking that failed to take account of internal capacity to deliver; cost cutting that failed 

to assess consequences for the business systems; and inadequate risk management – 

a breathtaking fact in one of Australia’s largest banks especially within the high risk 

foreign exchange area of that bank. Inappropriate trust had been given to the trading 

group and there was a lack of simple understanding of the roles and responsibilities that 

would have contained the risk. 

 

Even in WorldCom in the United States, said to be the largest accounting fraud in 

history, faulty governance practices laid the foundations for it to happen. “Restoring 

Trust”, the report into governance practices prepared by the corporate monitor to the 

District Court noted that: 

 

“The board had consistently ceded power of the director of the company to the 

Ebbers (the CEO). Ebbers was allowed nearly imperial reign over the affairs of 
                                                 
4 APRA report p.5 
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the company, without the board exercising any apparent restraint on his actions, 

even though he did not appear to possess the experience or training to be 

remotely qualified for his position.”5

 

It wasn’t that checks and balances had failed. There were no checks and balances. 

There was a culture of lavish remuneration to get and then retain members of staff. 

Loans to the amount of $400m (U.S) had been granted to the CEO, put in place by two 

of his long time associates on the board. When Ebbers was finally sacked because of 

the company’s massive debts, but before the accounting fraud was discovered, the 

severance package included interest subsidies that appeared to be worth $30-40 million 

per year. 6

 

Some of this would ultimately fall within a breach of the director’s fiduciary duties for 

which they would be legally liable, but much of it may not. To quote Mr Justice Owen in 

the Report of the Royal Commission in HIH: 

 

“I found myself asking rhetorically: did anyone stand back and ask themselves – 

is this right?”7

 

It is a reflection of the frailty of the human condition: where there are people, there will, in 

all probability, be ethical failure.  

 

What Should We Do? 

 

Two options are apparent.  

The first is that regulation can grow in an attempt to second guess human nature. This 

hasn’t worked yet and the costs are already high, as a British journalist pointed out after 

the Lonrho collapse in the U.K, and subsequent investigations: 

 

                                                 
5 Richard Breedon, “ Restoring Trust”, Report to The Hon. Jed S. Rakoff, The United States 
District Court for the Southern District of New York on Corporate Governance for the Future of 
MCI, Inc, August 2003, pp1-2 Explanatory Memorandum 
6 Ibid 
7 Ibid, Vol 1 at p. xii 
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“‘Maxwell proofing’ ( CEO- Robert Maxwell) the UK would probably require 

such a high level of oversight and scrutiny that the financial system would 

buckle under the strain”.  8

 

Or alternatively, we can focus on building ethical capacity in our people, sound 

judgement skills, and we can work to develop the cultures that will support those skills. 

Law and regulation, systems and processes, are important but experience is showing us 

that it is not enough. They might actually be reaching their limits to achieve the 

outcomes we want.  As things become more and more complex, technology advances, 

and especially where operations are extending over cultural boundaries, risk 

management and compliance has to address the deeper more human issue of values, 

attitudes and behaviours.  

 

There is an additional paradox that must be remembered: the more we rely on rules and 

regulation the less we exercise the ethical capacities of thinking well and free choice. It 

is like a muscle, the less we exercise it, the less we are able to use it.  In relying too 

heavily on rules in the workplace, we may be undermining the very ethical skills that we 

would hope that our employees have.  

 

How Do We Do it? 

 

It is a difficult balance to achieve but essential to the on going strength of every 

organisation.  Ultimately its success can be seen in a transparent, respectful, thinking 

and responsive culture where there is a free flow of information up and down, and where 

people, systems and processes at every level can challenge and be challenged in a 

positive and constructive way.  

 

Culture 

The importance of culture and cultural development cannot be over stated. Few boards 

are fully aware of the consequences that corporate culture, or personality, have on  

behaviour within the organisation, and their responsibility in determining what the culture 

                                                 
8 P. Martin “Taming the Overmighty Boss – The Cadbury Report” The Financial Times  2.12.92 
p.20   
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or cultures will be. Yet, to quote Mr Justice Owen again, in the report into the collapse of 

HIH, cultures guide the decision making process at all levels of the organisation. He 

said: 

 

“In the case of HIH, the culture that developed was inimical to sound 

management practices. It resulted in decision making that fell well short of the 

required standards.” 9

 

Justice Owen went on to summarise some of its features: blind faith in leadership that 

was ill equipped for the task, insufficient ability and independence of thinking, risks not 

properly identified and managed, unpleasant information hidden filtered or sanitised, lack 

of sceptical questioning, testing and analysis…etc.”10

 

The APRA report into NAB noted the existence of a culture of ‘over confidence and 

arrogance’ where those making money for the bank were left alone to get on with it 

irrespective of the systems that they flouted. Anecdotal reports on the cultural conditions 

within James Hardy, that produced decisions so out of line with ethical expectations of 

the community, suggest that within that company there was a culture in which asbestos 

affected people were considered to be malingerers, and that any views contrary to that 

were silenced.  

  

A dishonest person or one inclined to bully and intimidate is hardly likely to stay in a 

culture where the people around him or her are quick to challenge their behaviour rather 

than remaining silent. Ideally any unethical behaviour should quickly be seen for what it 

is: out of line with organisational values in the same way that the values underpinning 

the actions of the board of James Hardy were seen to be out of line with those of a 

community such as ours. 

 

At a broader level, the James Hardy case is a perfect example of the differing standards 

that can be seen when the law is strictly applied versus broader notions of ethical duties 

and ‘doing what is right’. As well, it is a perfect example of the inevitable consequences 

when public outrage demands action because of this mismatch of standards. As 

                                                 
9 Ibid. p.xvii 
10 Ibid 
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followed from the collapse of HIH, World Com and the NAB losses, more laws and 

regulation are visited upon the whole business community adding to the compliance 

burden that it must bear. The current enquires of a Senate committee, and the Corporate 

Affairs and Marketing Advisory Committee, on the on the issue of corporate social 

responsibility, are yet to yield their results- but political pressure is likely to mean some 

additions to the existing body of law at least. It is clear that much of today’s laws are the 

result of the ineffective handling of yesterday’s ethical dilemmas! 

 

The role of leadership and codes  

Implicit in the development of good culture is the essential ingredient of good leadership 

which begins with the board. It is for the board to set the tone of the organisation, what 

Bob Garrett calls the “emotional climate” that will make an organisation most effective.11 

It will do this through the active example of the messages it sends. At the outset it is 

extremely useful to develop a code if ethics, or values- the building blocks of ethics, that 

is genuinely intended to underpin everything that happens within the organisation.  This 

establishes the ground rules and brings clarity and some certainty to what is expected 

from everyone. 

 

The issue of ‘which values should we choose?’ is a fairly easy one for any business. The 

answer simply is the values that will serve your business to achieve success in terms of 

its culture, its internal and external reputation, and financially. What sort of business or 

organisation do you want to be known to be? What values will build trust in all of our 

principle stakeholders including our employees?  

 

Ideally, developing a code of values is something that should involve the whole 

organisation if that is possible. In any event, great attention needs to be taken to achieve 

‘ownership’ of the final product by everyone at every level of operations. While many 

boards are now preparing codes, especially listed companies following the ASX 

principles for Good Corporate Governance, few appear to be taking it much further. The 

code must inform all decision making and behaviour from the board down. A thorough 

and on going education programme must be undertaken so that it is firmly embedded. It 

then should be visible and useful tool to test decisions, behaviours, attitudes, systems 

and policies. If we say we value work/life balance, for example, how is that reflected in 
                                                 
11 Bob Garrett, “The Fish Rots from the Head”, Profile Books Ltd: Great Britain, 2003 p. 21 
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what we actually do? What do we actually reward here?  If we want an open and 

learning culture, how do we handle mistakes?  Are people abused and humiliated so that 

they would be unusual not to want to try to hide their mistakes? Or do we see mistakes 

as opportunities to learn? Questions such as these often reveal interesting 

contradictions. It is these contradictions between what we say we value and what we 

actually do, that leads to cynicism and loss of trust and loyalty that inevitably undermines 

any organisational culture.  

 

A major problem is that we often contradict ourselves, without realising it, through the 

unconscious messages that we send to people through the decisions we make, our 

behaviours, or through our systems and processes. We may, for example, say we value 

teams, and yet award bonuses that reward individuals. This will increase the competition 

between people so that it undermines their willingness, again consciously or 

unconsciously, to collaborate in the way that is necessary for optimal team work.  

Systems and processes must be examined to ensure that they are aligned with your 

values. It is a useful habit to practice to ask your self: what message might this send? Is 

it consistent with the message we want to send? 

 

 The importance of role modelling 

It is human to look for cues from people in authority as to how we should behave. This 

obviously makes the role modelling of the board and senior management particularly 

important. What would it have done for the culture of NAB if a manager had walked in 

and sacked the head of the trading desk at the first sign of an abuse of trading limits?  

Consistent, clear and quickly delivered messages about what is going to be tolerated are 

essential in the development of good culture.  

 

 Educating, testing and monitoring 

So too is self awareness. Those in positions of leadership must able to self critique as 

well as be open to outside feedback about their own behaviours. Submitting oneself to 

regular performance assessment tools, such 360degree feedback, is difficult for most of 

us but it is an invaluable aid in aligning culture with the desired values. Good quality, 

mentoring and leadership coaching, are also extremely effective in developing individual 

skills or in remedying any problems.  Judgement skills workshops in which participants 

work through scenarios devised from their own potential ‘nightmares’ and day to day 
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dilemmas, hone thinking skills and exercise the ethical muscle so that it is fit and able to 

tackle real time problems. Mistakes, criticism, problems and complaints, instead of being 

a source of negativity, are the impetus for a valuable learning process. They must be 

collected and used. All of these strategies need to be built into the corporation or 

organisation’s regular meeting programmes so that they become part of the fabric of a 

dynamic environment rather than ad hoc and exceptions to everything else that is 

happening.  

 

The culture must then be monitored continuously through surveys and independent 

analysis. While subjective nature of cultures makes them difficult to test there are fairly 

quick and sure ways of doing so with considerable accuracy. New online programmes 

are also available for cost effective surveys of staff and other stakeholders which are 

sources of invaluable information.   

 

Conclusion 

Building an ethical culture is a worthwhile journey that can deliver unexpected bonuses: 

improved morale, high customer satisfaction, reduced turnover of staff, better staff 

retention, and reduced compliance costs. It is only logical that all of this must have 

appositive effect on productivity and reputation. It can, as well, affect insurance costs, 

and the attitudes of regulators, such as ASIC, which is known to look to company 

cultures as a way of targeting its audit activities. In the unfortunate event of 

circumstances in which an offence has been proven and a regulatory or legal penalty 

must be decided, your genuine attempts to develop an ethical culture are likely to 

support an argument for leniency.  

 

The principle message here, that must be repeated and repeated, is that it must begin at 

the top. If it is ever going to impact the whole culture and truly underpin the business 

operations, the board must understand the role that ethics plays and be committed to 

implementing its principles. And the board must demand the same commitment from 

those in management at every level.  The difference between a problem and a disaster 

lies in the ability of the people confronted with the problem to deal with it. The best 

controls you have are not really ‘controls’ at all. They are, instead, the ability to trust in 

the judgement and ethics of your people.   
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