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In the wake of the shambles of the collapse of HIH Insurance in Australia, and against 

the back ground of a series of overseas collapses such as Enron and WorldCom in the 

United States, the ASX established the Corporate Governance Council (CGC) in August 

2002 with a wide reaching role relating to guidance of corporate governance in Australia. 

It was a much needed move. If it had not already been obvious, HIH proved that ‘black-

letter’ law could only do so much in safeguarding the community from the ravages of a 

major corporate collapse.  The subsequent investigation into what had occurred at HIH 

revealed layer upon layer of breaches of conduct that could best be classified as falling 

in the often fuzzy area where law meets and gives way to ethics; the often highly 

subjective environment of human behaviours - arrogance, ego, the need to control and 

dominate, and the realm of human relationships, in which the limitations of law become 

apparent.  

 

We can speak of ‘director’s duties’, but instilling the attitudes, self awareness, and 

ethical sensibilities to fully embody those duties is a very different thing. Nelson 

Mandela, in Man’s Walk to Freedom, said “It is easier to change a nation than to change 

ourselves”. I am sure he is right. This statement evidences the deep issues of self 

knowledge, reflection and critique, that lie at the base of ethical behaviour and why the 

law has so much trouble in reaching it. I don’t think for a minute that Ray Williams was 

aware of his propensity to control and dominate those around him to such disastrous 

ends, or that he, or Rodney Aldler, ever saw themselves as lacking the integrity or 

honesty required of those who run the companies that are so important to our day to day 

lives. The fiduciary duty is all encompassing for those subject to it, and our efforts to 

translate it into the traditional language of law will, I suspect, always fall short. 

 

The approach that was adopted by the CGC: ‘principle based’ guidance rather than 

more rules- acknowledges this fact. The Best Practice Corporate Governance 

Guidelines, ultimately released in March 2003, attempted to find a balance between the 

need to safeguard investors and the community, while at the same time still allow the 

freedom of human judgement that is at the core of a corporate board’s role and so 

necessary in a complex and rapidly shifting business environment.  The ten key 

Principles, with a further 28 separate recommendations, and the ‘if not, why not’ regime 
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is new in the context of a business world which has developed a heavy reliance on black 

letter law, as a measure of right and wrong conduct, and there was always going to be 

an adjustment phase.  

 

Putting that issues aside, however, the content of the Principles was not new: structuring 

a board to have the right skill balance, diversity, independence and avoidance of 

conflicts of interest, monitoring risk, integrity of financial reporting, and encouraging 

enhanced performance are all basic aspects of any good board. So too are issues such 

as ethical decision making, supported by codes of conduct, and fair and responsible 

remuneration. It is very telling that these things needed to be spelt out at all! 

 

Principles are, however, inherently uncertain, like trying to define ‘integrity’ or ‘kindness’ 

or ‘honesty’, we all know it when we see it - or don’t- but we struggle to define them fully. 

Little wonder that there has been a tendency to turn them into rules, or more law, in a 

quest for the certainty that we find more comfortable in our society. In each of the two 

reviews that have followed their introduction, however, the CGC Implementation Review 

Group (IRG), has again emphasized that neither the Principles nor the 

Recommendations are prescriptive- the only compliance required is disclosure, with an 

emphasis on the quality of that disclosure.  

 

In keeping with this approach, in the first review the IRG suggested that the 

Independence Criteria in Box 2.1, of the Recommendations, might not result in a 

director’s loss of independence. It suggested that the criteria be listed as ‘indicators’ of 

independence rather than a ‘definition’, and that it should be emphasized that a board 

still has freedom to make its own judgement call on whether certain circumstances 

affected a director’s ability to bring independent thinking to his or her role, or whether a 

conflict of interest could be effectively quarantined.  Similarly, with regard to the 

‘materiality thresholds’ in relation to independence, the IRG resisted the temptation to 

resort to simply quantitative measurements such as the ones used in AASB10311 It 

stated again that this is a matter of judgement ( my emphasis) for the board. The IRG 

went on to suggest some qualitative indicators that may be relevant, which could be 

used along side quantitative ones, such as strategic importance of a relationship,  the 
                                                 
1 AASB says that an item may be presumed to be immaterial if it is less than or equal to 5% of the 
base amount unless there is evidence to the contrary. An item is presumed to be material if it is 
equal to or greater than 10% of that base amount unless there is evidence to the contrary. 
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nature of a relationship, the competitive landscape, behaviour of the director and the 

cumulative effect of the various relationships.  

 

The first review, as well, made suggestions for the improvement of remuneration reports 

so that they might be more helpful to investors, and to alter the Audit committee 

composition recommendations so that they would apply to the top 300 companies 

instead of the top 500. In a concession to small to medium companies ( SMEs) Listing 

rule 12.7, in relation to the composition, operation and responsibility of Audit committees, 

was relaxed on 3 May 2004  so that only the top 300 companies must comply with the 

Recommendation regarding Audit committee composition. 

 

The second IRG report was released in February 2005, and focused on the governance 

issues faced by SMEs after the end of the first reporting season under Listing Rule 4.10. 

The IRG again emphasised that corporate governance practices operating ‘within the 

spirit’ of the 10 Principles, but outside the Recommendations, are acceptable with 

appropriate disclosure. One, if not the, major issue, is still that the company fully 

understands the relevant issues and has considered the impact of its alternative 

practices. This deep level engagement with an issue is not something that can be easily 

tested and proved 

 

We now await the results of a third, but more major review, after the release of a 

Consultation Paper by the ASX Corporate Governance late in 2006. In this review, the 

CGC has said it is trying to removing areas of regulatory overlap and promoting 

understanding of the application of certain Principles. It is intending to refine certain 

Principles to take account of the feedback from Council Review groups and users of the 

information; and lastly will attempt to clarify possible ambiguities in both Principles and 

the terminology used throughout. 

 

The Consultation paper, that released by the CGC, also canvassed the concept of non 

financial business risks and whether the CGC has a role in relation to “sustainability” / 

“corporate responsibility” and if so, whether Principle 7 on risk frameworks, should 

include additional reporting requirements. 
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Throughout the many submissions received by listed companies, peak industry bodies, 

the shareholders associations, law firms and individual directors, there is general 

agreement that the introduction of the Principles, and the flexible approach, has been 

successful. With each new reporting period completed, each of the reviews, and with the 

debate generated as a result, there is undoubtedly greater awareness of the issues 

covered by the governance guidelines. This awareness can only improve the decision 

making processes of all boards of listed companies, as well as those boards of unlisted 

companies which have used the guidelines to aid the development of their own 

governance processes.  

 

As one of the core facilitators of the AICD CDC, International and Advanced 

programmes, I have seen a considerable shift in the knowledge base of directors and 

aspiring directors across all areas covered by the guidelines. The quality of information 

in Annual Reports has, for the most part, improved and institutional investors suggest 

that the regime has led to very much better information being available to them as well. 

 

Criticisms, of course, have been many as well.  There have been endless anecdotes 

about the additional work, time spent by both the board and management time, and the 

expense that has been involved to take account of the guidelines. This has been 

especially onerous for SMEs which often do not have do not have the resources which 

bigger companies may have at their disposal.  

 

In spite of the CGC’s intention to maintain flexibility for companies through the use of 

general principles, the recommended practices have been considered too prescriptive. It 

has been argued that the use of the term ‘best’ practice, means that any alternative 

practices, that a company may be using, are necessarily inferior in the eyes of investors, 

undermining the efficacy of the ‘if not, why not’ regime. In its submission to the CGC, Oil 

Search Limited said: 

 

“The ASX does not appreciate the power of such an endorsement and the 

significant drag ‘non-compliance’ becomes to a company. It legitimises the check 

boxes developed by many corporate governance advisors and has led many 
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companies to change perfectly sound practices solely to avoid the stigma of 

being “non-compliant”. 2

 

The Consultative documents acknowledge this view by changing ‘best’ practice to ‘good’ 

practice in the latest draft, which should reduce the implied pressure to conform with one 

approach.  

 

Still to be resolved are some of the disclosure issues such as ‘material risks’ faced by a 

company which, it is argued, is likely to include sensitive commercial information, 

disclosure of the Code of Conduct which some suggest leaves them open to 

confrontation with stakeholders.  

 

We might stop here and question whether implementing a new and good practice 

necessarily has to be accompanied by reporting or publishing the criteria publicly? In an 

era of information overload, one could question just how much information needs to be 

published and whether anyone is really using it?  A subsequent survey conducted by the 

CGC at the end of 2005 indicated that 80%of private investors and 75% or of 

organisations/professionals surveyed do use the information in analysing or reviewing 

their equity investments. While this is undoubtedly a good thing, it will an ongoing issue 

to try to strike a practical and fair balance between information wanted and that which a 

company is required to give. 

 

Another point of complaint about the guidelines has been the extended use of the term 

‘stakeholder’ rather than the limited legal responsibility to shareholders. It should always 

be remembered that responsibility of the board is to the company as a whole and this is 

not just to the existing shareholders. This is something that is not very well understood in 

the community generally. Responsibility to the company as a whole may require that a 

board ad management consider broader stakeholder interests than just existing 

shareholders. Just how broad the list can legitimately be becomes the question. 

In 2005-6 the Corporations and Markets Advisory Committee (CAMAC), advising the 

Federal Government about possible amendments to existing corporate law, considered 

this issue following on from the events surrounding James Hardy Industries and the 

debate about appropriateness of corporate donations following on from the Indonesian 
                                                 
2 Oil Search Limited, Submission to ASX, 29 Jan 2007 
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Tsunami. CAMAC came to the view that legislative amendments were not necessary to 

allow companies to consider, and even give donations to, an extended group of 

stakeholders. This result of maintaining the status quo leaves a board to decide how 

broad the stakeholder list needs to be, beyond shareholders, for its own corporate 

purposes? This might be quite narrow or broad depending on strategic and reputational 

issues relevant to the particular company. If a company decides to take a broader 

approach it will be on ethical grounds, perhaps in line with its own values such as being 

a good corporate citizen. CAMAC considered this to be a good thing to be encouraged, 

but not matter for legislative change.  The guidelines reflect that position, leaving it up to 

companies to decide what it needs, and to articulate that position accordingly in the 

interest of transparency. 

 

The on going argument about the list of criteria for Independence is likely to continue 

with many people suggesting that there is no correlation between a high performing 

company and independent ( in the terms defined by the guidelines) directors. It is clear 

that independent thinking will always be needed and with that, the ability to exclude any 

other interests, including personal ones, and focus only on what is best for the company 

as a whole.  This issue is a classic one where we come up against the limitations of  law 

to ensure that corporate leaders are adopting the demeanour that they should, as 

fiduciaries, and not allowing other interests to affect their independent judgement. The 

result so far is not perfect but it does focus attention on the important issues. 

 

Most obviously, the guidelines are dense and difficult to read and adsorb. Any steps 

taken to clarify and refine the terminology and even the layout, so that they are more 

accessible to everybody, can only be a good thing.  

 

As already noted, one could argue that all of the issues covered in the 10 Principles, are 

all very important and should already have been on the agenda of any good board.  

While extra work, expense and inconvenience have occurred, arguably this is work that 

needed to be done. The process will go on…and on. That is to be expected as we go 

through a fundamental shift in culture from reliance on rules to reliance on principles that 

necessarily involve deeper thinking about issues and the real use of judgement, rather 

than going through the motions. It will take time, and further reviews, to adjust but while 
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it leads to deeper thought and understanding of the issues, it is surely is a worthwhile 

process. We need to be patient with ourselves.  
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